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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of }
CLAIRE M HOLMES, DECEASED )

For el | ant: WIlliam B. Adans
App Cbr i fied Public Accountant

For Respondent: Mark McEvilly
Counsel

OPI1 NI ON

This appeal is made pursuant to section 19057,
subdi vision (a), of the Revenue and Taxation Code from

the action of th'e Franchise Tax Board in deny|ng the

claimof Claire M | mes, Deceased fund, o
personal incone taxH?n tﬁe amount of $8 ?or the year

1976.

-527-



Appeal of Claire M Halnes, Deceased

The sol e issue on appeal is whether appellant
may reduce capital gain preference incone by 'an anount
equal to excess item zed deductions, and a personal
exenption credit for which no tax benefit was realized.

On appellant's 1976 personal income tax: return
she reported an adjusted gross income of $54,526 and
cl-ainmed item zed deductions totaling $59,124, resulting.
in -a negative taxable income and no tax liability.

Appel lant al so reported preference incone of $17,815 in
capital gains and $2,571 in depletion allowance on her
1976 return, resulting in the paynent of $489 tax.

On Cctober 3, 1979, an anended 1976 personal
income tax return was filed by appellant's estate. On
‘the amended return the capital gain preference incone of
$17,815 was reduced by an anount equivalent to the $4,598
in clainmed item zed deductions which exceeded the adjusted
gross incone plus a $2,250 personal exenption credit. It
was clained that because no tax benefit was received from
these ampunts, they should be used to reduce the prefer-
ence income subject to tax. 'On this basis the amended
return sought to reduce the mninmumtax on preference
i ncome from $489 to $176 and claimed a refund of $322.1/

On Septenber 19, 1980, re
[lant's claim for refund and thi

spondent di sal | owed
apPe S
f ol | owed.

tinely appea

Appellant's primary contention on appeal is
that the tax preference incone reported on her 1976 re-
turn should be adjusted by an amount equal to her excess
item zed deductions. She argues that to the extent her
itemized deductions exceeded her gross income, she did
not receive any tax benefit on the excess item zed deduc-
tions as shown on the return. Appellant also argues that
personal exenption credits for which no tax benefiit was
realized should be offset against tax preference incone.

T/ " Réspondent correctly points out that the clained
refund was m scal culated. Under the figures supplied
bK appel lant, the clained refund should have been $313,
the difference between $489 and $176.  Shoul d appel |l ant
prevail, the amount of refund clained will be reduced
accordingly.
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Appeal of Caire M Holnmes, Deceased

The issue and argunments raised by appel |l ant
with respect to inposing tax on preference incone without
al l owi ng- an offset against such income equal to the anount
by which the taxpayer's taxable income is |ess than zero
has been previously considered and rejected by this board
inthe Appeal of James R and Jane M Bancroft, decided
January 11, 1978. For the reasons stated therein, we
must conclude that appellant is not entitled to reduce
the amount of tax preference income for the 1976 tax year
by the anount of excess item zed deductions or a personal
exenmption credit fromwhich no tax benefit was realized.

The second issue raised by'appel |l ant concerns
whet her the-provisions of section 17064.5, subdivision (f),
of the Revenue and Taxation Code shoul d be retroactiveIK
aﬁplied to appellant's 1976 return. Appellant argues that
the spirit and the intent of the |law were present in 1976;
therefore, section 17064.5, subdivision (fE, shoul d be
retroactively applied. For the reasons expressed bel ow,
it was clearly the intent of the legislature that the
provisions of 17064.5 not be applied retroactively. Addi-
tionally, prior to 1977, item zed deductions were not
includable in Breference i ncome; therefore, even if the
statute could be given retroactive effect, the exclusion
provisionSZ?OMIpresent in the aw woul d not assi st
appellant.Z

Section 17062 of the Revenue and Taxation Code
provides for the inposition of a tax, in addition to other
i nposed taxes, on "itens of tax preference in excess of
t he amount of net business |loss for the taxable year.”
Section 17063, in effect during 1976, defined itens of
tax preference to include percentage depletion in excess
of adjusted basis of the property i1nvolved and that por-
tion of capital gains not taxed under regular incone tax.
Section 17063, as it was then drafted, did not include
excess item zed deductions as an item of tax preference.
Section 17064.6 of the Revenue and Taxation Code defines
“net business |oss" as the "adjusted gross incone ...
| ess the deductions allowed by section 17252 . . . only
i f such net anpunt is a loss.”

2/ It IS important to enphasize that appellant did not
pay nore preference tax, nor was she otherw se prejudiced,
because her item zed deductions exceeded her gross incone.
For exanple,I %Ir?ppellant's |ten1zedhdedugt|ons had

ly equal e r.qr r r X in
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Appeal of Claire M Hol nmes, Deceased

In 1977, as a result of the enactnent of
Assenbl y BI%} 302 (Stats. 1977, ch. 1079), section 17063
was amendedZ/ to |nclude excess item zed deductions as a
tax preference item At the same time, section 1'7063.2
was added to determne what constituted excess itenized
deductions and subdivision (f) of section 17064.5 was
added to provide for adjustnent of tax preference itens
where no tax benefit had been gained from such tax prefer-
ence item Al three of these sections were applicable
to income years beginning January 1, 1977. Specifically,
section 157 of Assenbly Bill 302 provided as follows:

Al'l sections of this act affecting changes
to the Personal Income Tax Law, unless otherw se
specified in such sections, shall be applied in

e computation of taxes for taxable years
beglnnlng after Decenber 31, 1976.

As such, we nust conclude that it was clearly the express
intent of the Legislature that the provisions of Assenbly
Bill 302 regarding tax preference itens not be given
retroactive effect.

For the reasons stated above, respondent's
action in this matter nust be sustained.

37 “Section 17063 was al so anended in 1979; however, the
subsequent anendnments have no bearing on this appeal.
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Appeal of Caire M Hol nes, Deceased

ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and 900d cause

appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation

Code, that the action of the Franchise Tax Board in deny-
ing the claimof Caire M Holnes, Deceased, for refund
of personal inconme tax in the amount of $322 for the year

1976, be and the same is hereby sustained.

Done at Sacramento, California, this 13th day
O December , 1983, by the State Board of Equalization,

with Board Members M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

- W.I | i,am M, Bepnett _ , Chai rman

C o nHy aCellis , Member

Ernest J. Dronenburg, _Jr.., Menber

Ri char d Nevi ns - . Menber

} i} ,  Menber
-531-



